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8001(a)- 1
NOTI CE OF APPEAL

ORDER BEI NG APPEALED. The appel l ant shall attach to the
notice of appeal filed in bankruptcy court a copy of the entered
j udgnment, order or decree fromwhich the appeal was taken. The
clerk of the bankruptcy court shall forward these itens to the
BAP derk. |If the notice of appeal is filed before entry of the
order being appealed, it is appellant’s duty to forward to the
BAP Clerk a copy of the judgnment or order imediately upon entry.

8001(e) -1
ELECTI ON TO TRANSFER APPEAL TO DI STRI CT COURT

(a) TRANSFER The Panel may transfer an appeal to the
district court to further the interests of justice, such as when
atinely statenent of election has been filed in a rel ated
appeal, or for any other reason the Panel deens appropriate.

(b) ELECTI ON PROCEDURE WHEN MOTI ON FOR LEAVE TO APPEAL | S
PENDI NG. | f appell ant noves for | eave to appeal pursuant to
FRBP 8003, and fails to file a separate notice of appeal
concurrently with filing the notion for | eave, the notion for
| eave shall be treated as if it were a notice of appeal for
pur poses of calculating the time period for filing an el ection.

8006-1
TRANSCRI PTS

The excerpts of the record shall include the transcripts
necessary for adequate reviewin |ight of the standard of review
to be applied to the issues before the Panel. The Panel is
required to consider only those portions of the transcript
included in the excerpts of the record. Parties shall consult
| ocal bankruptcy rules with regard to the proper procedure for
ordering transcripts or for indicating that transcripts are not
necessary.

Expl anat ory Not e:

This rul e addresses two problens. The first occurs
when appellants chall enge the oral tentative rulings,
and/or the oral findings of fact and conclusions of |aw of
t he bankruptcy court, and do not include sufficient
transcripts in the excerpts of the record to allow the Pane



to properly review the bankruptcy court’s decision. |If
findings of fact and conclusions of |aw were nade orally on
the record, a transcript of those findings is mandatory. In
re McCarthy, 230 B.R 414, 416 (9th Cr. BAP 1999).

The second problem ari ses when an appel | ant chal | enges
a factual finding. In order to review a factual finding for
clear error, the record should usually include the entire
transcript and all other relevant evidence considered by the
bankruptcy court. See In Re Friedman, 126 B.R 63, 68 (9th
Cir. BAP 1991) (failure to provide an adequate record may be
grounds for affirmance); In re Burkhart, 84 B.R 658 (9th
Cir. BAP 1988).

8007(b) - 1
DOCKETI NG APPEAL AND APPELLATE RECORD

As soon as the statenent of issues, designation of record,
and any transcripts that have been designated are filed with
bankruptcy court, the clerk of the bankruptcy court shal
transmt to the BAP Clerk a certificate that the record is
conplete. The BAP Cerk shall forthwith notify the parties of
the date the certificate is filed at the BAP, and this date shal
constitute the date of entry of the appeal on the docket for
pur poses of FRBP 8009. The record shall be retained by the clerk
of the bankruptcy court. The BAP Clerk may request a copy of the
record fromthe clerk of the bankruptcy court.

8008( a) - 1
COVMUNI CATI ONS

Al'l conmmuni cations to the BAP shall be addressed to the
Clerk of the United States Bankruptcy Appellate Panel of the
Ninth Crcuit, Richard H Chanbers Court of Appeals Building, 125
South Grand Avenue, Pasadena, California 91105.

8008(a) - 3
FAX FI LI NG

The BAP does not accept for filing docunents transmtted by
t el ephone facsimle machine (‘fax”), except in energency
ci rcunstances. Perm ssion of the BAP Clerk, prior to the
transmttal of the document, is always required.



Any docunment transmitted to the BAP by fax nmust be served on
all other parties by fax or hand delivery, unless another form of
service is authorized by the BAP O erk, and the nmethod of service
shal | be expressly stated on the proof of service. Wthin three
days after the fax transmittal, the filing party shall file a
signed original and the necessary copies with the BAP

8009(a) - 1
BRI EFS; NUMBER OF COPIES; EXTENSI ONS OF TI ME

(a) Nunber. A party filing briefs shall file an original
and four (4) copies with covers, bound separately fromthe
excerpts of the record. At the direction of the BAP the parties
may be required to provide additional copies.

(b) Mdtion for Extension of Tinme for Filing Brief.

(1) Requirenents. A notion for extension of tine to
file a brief shall be filed within the tine limt prescribed
by these rules for the filing of such brief and shall be
acconpani ed by a proof of service. The notion shall be
supported by a declaration stating:

(A) Wen the brief was initially due;

(B) How many extensions of tinme, if any, have been
gr ant ed,;

(C© Reasons why this extension is necessary,

(D) The specific amount of tine requested; and

(E) The position of the opponent(s) with respect to
the notion or why the noving party has been unabl e
to obtain a statenent of such position(s).

(2) BAP Cerk Authority. The BAP Clerk is authorized
to grant extensions of tinme under the direction and
gui del i nes of the Panel.

(3) Consequences. Appellant’s failure to file a
brief timely may result in the dismssal of the appeal.
A brief received after the due date will not be
accepted for filing unless it is acconpanied by a
notion for an extension of time and the notion is
granted. The Panel has no obligation to consider a
| ate brief. Sanctions may be inposed, such as the
wai ver of oral argunent, nonetary sanctions or
di smi ssal



8009(b) - 1
APPENDI X ( EXCERPTS OF THE RECORD)

(a) Nunber and Form A party filing excerpts of the
record shall file an original and four (4) copies bound
separately fromthe briefs.

(1) Each copy shall be reproduced on white paper by
any duplicating process capable of producing a
clearly | egible imge.

(2) Each copy shall be bound with a white cover.

(3) The cover of the excerpts shall contain the
caption information specified by 9th GCr. BAP Rule
8010(a)-1(a)(2).

(b) Organization of Appendi x.

(1) Docunents in the appendi x shall be divided by
t abs.

(2) The pages of the excerpts shall be continuously
pagi nat ed.

(3) The appendi x shall contain a conplete table of
contents listing the docunents and identifying
both the tab and page nunber where each docunent
is located. If the appendi x has nore than one
vol unme, the table of contents shall also identify
t he volune in which each docunent is |ocated.

Expl anatory Not e:

The Panel generally linmts its review to an exam nation of the
excerpts of the record as provided by the parties. The Panel is not
obligated to exam ne portions of the record not included in the
excerpts. See ln re Kritt, 190 B.R 382, 386-87 (9th Cr. BAP 1995);
In re Anderson, 69 B.R 105, 109 (9th Cir. BAP 1986).

The parties are further referred to FRBP 8010 (a)(1)(D) and
(a)(2) which address the related probl em created by appellants who do
not nmake explicit references to the parts of the record that support
their factual allegations and argunents. Qpposing parties and the
court are not obliged to search the entire record unai ded for error.
See Dela Rosa v. Scottsdale Menorial Health Systens, Inc., 136 F.3d
1241 (9th Cir. 1998); Syncom Capital Corp. v. Wade, 924 F.2d 167, 169
(9th Cir. 1991); FRAP Rule 10(b)(2).




8010(a) - 1
FORM OF BRI EFS AND CERTI FI CATI ON REQUI REMENTS

(a) Form Briefs shall be produced by a standard
t ypographic printing process that produces a clear black imge
on white paper, 8 Y inches by 11 inches, with one-inch margins,
in at least 14 point proportional type, or 10.5 point nonospaced
type, doubl e-spaced, on opaque, ungl azed paper.

(1) BRI EF COVER COLORS:

Appel I ant’ s opening brief: BLUE
Appel | ee’ s opening brief: RED
Appel lant’s reply brief: GREY

(2) COVER | NFORVATI ON:

Nanme of court

Case nunbers (BAP, bankruptcy court case, and if
appl i cabl e, adversary nunbers)

Nanme of Debtor

Nanes of appellant(s) and appell ee(s)

Title of docunent

Nane, address, tel ephone nunber, and bar nunber of
counsel filing docunent

(b) Certification as to Interested Parti es. To enabl e the
judges of a Panel to evaluate possible disqualification or
recusal, all parties, other than governmental parties, shal
attach to the inside back cover of their initial briefs, a |list
of all persons, associations of persons, firms, partnerships and
corporations that have an interest in the outcone of the case.
The certification should be in substantially the follow ng form

Certification Required by BAP Rule 8010(a)-1(b)
[ BAP NUVBER, DEBTOR S NAME ]

The undersigned certifies that the follow ng parties have an
interest in the outconme of this appeal. These
representations are nade to enabl e judges of the Panel to
eval uate possible disqualification or recusal [list the
names of all such parties and identify their connection and
interest]:

Si gned Dat ed



(c) Certification of Rel ated Cases. The appel | ant shal |
attach to the inside back cover of each copy of the opening brief
a statement of all known rel ated cases and appeals before the
United States Court of Appeals, the United States District Court,
or the BAP. A related case is defined as one which involves
substantially the same litigants, substantially the sane factual
pattern or legal issues, or arises froma case previously heard
by the Panel. The certification should be in substantially the
following form

Certification Required by BAP Rul e 8010(a)-1(c)

[ BAP NUMBER, DEBTOR S NAME]

The undersigned certifies that the foll ow ng are known
rel ated cases and appeals [list the case nane, court and
status of all related cases and appeal s]:

Si gned Dat ed

Expl anat ory Not e:

Failure to conply with the Briefing Rules may result in
striking the brief and dism ssing the appeal, NS Corp., V.
Li berty Mutual Ins. G., 127 F.3d 1145 (9th Cr. 1997), or
i nposi ng sanctions, In re Maclntyre, 181 B.R 420, 422 (9th Cir.
BAP 1995), aff’'d, 77 F.3d 489 (9th Cir. 1996).

Briefs and excerpts of the record shall be securely
fastened by any appropriate neans.

8010(c) - 1
LENGTH OF BRI EFS

Except with | eave of the Panel, appellant’s and appellee’s
initial briefs shall not exceed thirty (30) pages, and reply
briefs shall not exceed twenty (20) pages, exclusive of pages
containing the table of contents, tables of citations and any
addendum cont ai ni ng statutes, rules, regulations or simlar
materi al s.

Expl anat ory Not e:
Motions for | eave to exceed page linmtations are rarely granted.
Motions should be filed well in advance of the due date for the brief.




8011(d)- 1
EMERGENCY MOTI ONS

(a) Form and Nunber. An energency notion nust have a
cover page bearing the | egend “Energency Mtion” in |arge, bold
type. The notion nust be filed with the BAP Clerk in an original
and three copies.

(b) Contents. The notion and supporting declaration(s)
must set forth the facts showi ng the exi stence and nature of the
al l eged i medi ate and irreparable harm

(c) Appendi x. The energency notion nust be acconpani ed by
an appendi x cont ai ni ng:
(1) A conformed copy of the notice of appeal, and
(2) A copy of the entered judgnent, order or decree
fromwhich the appeal was taken
(3) If the emergency notion concerns a stay pending

appeal , the appendi x nust al so contai n:

(i) a conformed copy of the court’s order denying
or granting the stay and any expl anation by
the court of its ruling, or a declaration
expl ai ni ng why such a copy is unavail abl e;
and

(ii) copies of all papers regarding the stay filed
I n bankruptcy court.

(d) Service. The notion and appendi x nmust be acconpani ed
by a proof of service show ng service on all parties.

Expl anat ory Not e:

When the energency notion concerns a stay pendi ng appeal, the
parties are directed to In re Wner, 5 B.R 802, 805-07 (9th Cir. BAP
1980), for standards in granting a stay pendi ng appeal .

8011(e)- 1
DELEGATI ON OF AUTHORI TY TO ACT ON MOTI ONS

The BAP judges may delegate to the BAP Clerk authority to
act on notions that are subject to disposition by a single judge
pursuant to FRBP 8011(e), upon the condition that the order
entered on the notion does not di spose of the appeal or resolve a
notion for stay pending appeal. The order disposing of the
nmotion is subject to reconsideration by a judge if a witten
request for judicial reviewis received within ten (10) days of
the entry of the order.



8012-1
ORAL ARGUMENT

The BAP Clerk will provide notice of the tine and pl ace of
argunent. Once the hearing date is schedul ed, a notion for
continuance will be granted only under exceptional circunstances.

The Panel nmay determine that oral argunment is not needed
ei ther sua sponte or on notion for subm ssion of the appeal on

the briefs. |[If the Panel determ nes that oral argunent is not
needed, it will issue an order to that effect.
Rul e 8013-1

DI SPOSI TI ON OF APPEAL

(a) OPINION or MEMORANDUM The Panel may determ ne that a
witten disposition of a matter before the Panel will be
designated an OPINION if it:

(1) Establishes, alters, nodifies or clarifies a rule
of |aw,

(2) Calls attention to a rule of |aw which appears to
have been generally overl ooked;

(3) Criticizes existing |law, or

(4) Involves a |legal or factual issue of unique
i nterest or substantial public inportance.

A witten disposition of a case not designated for
publication will be captioned a MEMORANDUM

(b) PUBLI CATI ON. Publication of a final disposition neans
the BAP Clerk will release a copy to recogni zed channels for
di ssenmination. Only opinions, and orders designated for
publication by the Panel, w Il be published.

(c) CITATION. Unpubl i shed nenoranda and orders have no
precedential value and may not be cited except when rel evant
under the doctrines of |law of the case, res judicata, or
col | ateral estoppel

(d) REQUEST FOR PUBLI CATI ON. Any party nmay request, by
letter, that the Panel publish a nenorandum The request nust be
received no later than 30 days after the filing of the nmenorandum
and nmust state concisely the reasons for publication.



8014-1
COSTS

Costs under FRBP 8014 are taxed by filing a bill of costs
with the clerk of the bankruptcy court.

8018(b) - 1
SI LENCE OF LOCAL RULES

In cases where Part VIII of the Federal Rules of Bankruptcy
Procedure and these rules are silent as to a particular matter of
practice, a Panel may apply the Rules of the United States Court
of Appeals for the Ninth Circuit and the Federal Rul es of
Appel | ate Procedure.

8018-2
Cl TATI ON TO RULES

These rul es shall be cited as:

“9th Gr. BAP R S

8070-1
DI SM SSAL FOR FAI LURE TO PROSECUTE

When an appellant fails to file an opening brief tinely, or
otherw se fails to conply with rules or orders regarding
processing the appeal, the BAP Clerk, after notice, may enter an
order dism ssing the appeal. The order dism ssing the appeal is
subj ect to reconsideration by the Panel if a witten request for

judicial reviewis received within ten (10) days of the entry of
t he order.



Rul e 9001-1
DEFI NI TI ONS

(a) The words "BAP Clerk” as used in these rules nean the
Clerk of the United States Bankruptcy Appellate Panel of the
Ninth Crcuit.

(b) The word "Judge" as used in these rules, unless
ot herwi se designated, nmeans a nenber of the United States
Bankruptcy Appellate Panel of the Ninth Grcuit.

(c) The word "Panel"™ as used in these rules neans a panel
of the judges of the United States Bankruptcy Appell ate Panel of
the Ninth Crcuit.

(d) The acronym "BAP" as used in these rules neans United
St at es Bankruptcy Appel |l ate Panel of the Ninth Grcuit.

(e) The acronym “FRBP” as used in these rul es neans Federal
Rul es of Bankruptcy Procedure.

(f) The acronym "FRAP" as used in these rules neans Federal
Rul es of Appellate Procedure.

9010-1
ATTORNEYS--Duti es, Wthdrawal, Substitution

(a) DUTIES. Counsel nust ensure that the appeal is
perfected on behalf of the represented party in a manner and
within the times prescribed in these rules and nust prosecute the
appeal with diligence. Counsel nust provide counsel’s name, bar
nunber, address, and tel ephone nunber on all docunents filed with
t he BAP. Changes in address of counsel or client nust be
reported to the BAP Clerk in witing.

(b) ADM SSI ON. Any attorney adnmitted to practice before a
District Court of the Ninth Crcuit or the Court of Appeals for
the NNnth GCrcuit and who is in good standing before such court
shal|l be deened admtted to practice before the BAP. An attorney
not so admtted nmay apply to the BAP for perm ssion to appear in
a particul ar appeal .

(c) WTHDRAWAL AND SUBSTI TUTI ON. No attorney who has
appeared in an appeal before the BAP may w t hdraw wi t hout either:

(1) Filing and serving a Notice of Substitution of
Attorney. The notice shall contain substitute
counsel’s nane, bar nunber, address, telephone nunber
and signature; or

(2) Obtaining an order of the BAP allow ng the
attorney to withdraw. The BAP may grant such an order



if an attorney files and serves on opposi ng counsel and
the attorney’'s client a notion to withdraw as counsel .
Any notion to withdraw shall include the client’s
current address and tel ephone nunber.

(d) NOTI CE OF APPEARANCE. | medi atel y upon undert aki ng
the representation, any attorney who represents a party in an
appeal, and who is not identified in either the notice of appeal
or a notice of substitution of attorney, shall file and serve a
noti ce of appearance contai ning counsel’s nane, bar nunber,
address, and tel ephone nunber.

9010- 2
PRO SE PARTI ES

Parties unrepresented by counsel and appearing before the
Panel are considered to be “pro se parties” representing
thensel ves. Only individuals are permtted to appear pro se.
Pro se parties nust ensure their appeal is perfected in a manner
and within the time limts prescribed in these rules and nust
prosecute the appeal with diligence. Changes in address nust be
reported to the BAP Cerk in witing.

Expl anat ory Not e:

See In re Rainbow Magazine, Inc., 77 F.3d 278 (9th Cir. 1996);
In re Eisen, 14 F.3d 469, 471 (9th Cir. 1994). Corporations,
partnershi ps and associ ations are not pernitted to appear in federa
court except through a licensed attorney. Rowland v. California Men's
Col ony, 506 U.S. 194 (1993); In re Arerica West Airlines, Inc., 40
F.3d 1058 (9th G r. 1994)




